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THE COMPTROLLER QENERAL 
DECISION O F  T H E  U N I T E D  STATES 

W A S H I N O T O N ,  D . C .  2 0 5 4 8  

MATTER OF: P i o n e e r  I n d u s t r i a l  P r o d u c t s  

DIGEST: 

1. Bid t a k i n g  e x c e p t i o n  t o  g l o v e  w r i s t  w i d t h  s i z e  
s p e c i f i c a t i o n  was p r o p e r l y  r e j e c t e d  a s  
n o n r e s p o n s i v e  s i n c e  w r i s t  w i d t h  is  mater ia l  
aspect o f  g l o v e s  b e c a u s e  of t h e  need to  e n s u r e  
t h e  t i g h t  f i t  o f  t h e  g l o v e s  for s a f e t y  i n  
h a n d l i n g  r a d i o l o g i c a l l y  c o n t a m i n a t e d  material .  

2. F a c t  t h a t  agency  waived s p e c i f i c a t i o n  
r e q u i r e m e n t  o n  prior p r o c u r e m e n t  d o e s  n o t  
bar r e j e c t i o n  o f  b i d  u n d e r  c u r r e n t  
p r o c u r e m e n t .  R e s p o n s i v e n e s s  o f  b i d  mus t  be 
d e t e r m i n e d  from b i d  i t s e l f .  

3 .  P o s s i b i l i t y  t h a t  t h e  Government m i g h t  r e a l i z e  
mone ta ry  s a v i n g s  i f  a mater ia l  d e f i c i e n c y  is 
a l l o w e d  t o  be c o r r e c t e d  o r  waived is o u t -  
weighed by t h e  i m p o r t a n c e  o f  m a i n t a i n i n g  t h e  
i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  s y s t e m .  

P i o n e e r  I n d u s t r i a l  P r o d u c t s  ( P i o n e e r )  p r o t e s t s  award to  
S a f e t y  & S u p p l y  Co. under  i n v i t a t i o n  f o r  b i d s  ( I F B )  
No.  N00221-82-B-0127, i s s u e d  by t h e  Depar tment  of t h e  Navy, 
Mare I s l a n d  Nava l  S h i p y a r d  ( N a v y ) ,  f o r  s i z e  10 and s i z e  11, 
l 8 - i n c h  r a d i o a c t i v e  c o n t a m i n a t i o n  p r o t e c t i o n  r u b b e r  g l o v e s .  
P i o n e e r ' s  l o w  b i d  was r e j e c t e d  a s  n o n r e s p o n s i v e  t o  t h e  I F B  
s p e c i f i c a t i o n s  o f  a 4-1/2-inch w r i s t  w i d t h  f o r  s i z e  10 
g l o v e s  and a w r i s t  w i d t h  o f  5 i n c h e s  f o r  t h e  s i z e  11 
g l o v e s .  P i o n e e r  b i d  a s i z e  10 g l o v e  w i t h  a 5- inch  w r i s t  
w i d t h  and  a s i z e  11 g l o v e  w i t h  a 5-1/4-inch w r i s t  w i d t h .  

P i o n e e r  c o n c e d e s  t h a t  i t s  b i d  d e v i a t e d  from t h e  w r i s t  
s p e c i f i c a t i o n ,  b u t  a r g u e s  t h a t  t h e  v a r i a n c e  i n  s i z e  is a 
minor  and immaterial i n f o r m a l i t y  w h i c h  s h o u l d  have been 
waived unde r  Defense  A c q u i s i t i o n  R e g u l a t i o n  (DAR) S 2-405 
( D e f e n s e  Acquisitor! C i r c u l a r  N o .  76-17, September  1, 1 9 7 8 ) .  
P i o n e e r  a l so  c o n t e n d s  t h a t  t h e  Navy i m p r o p e r l y  d e t e r n i n e d  i t  
a n o n r e s p o n s i b l e  b i d d e r .  S i n c e  w e  c o n c l u d e  t h a t  P ionee r ' s  
b i d  was n o n r e s p o n s i v e ,  w e  need n o t  address  t h e  i s sue  of 
P i o n e e r ' s  a l l e g e d  n o n r e s p o n s i b i l i t y .  

W e  d i . s m i s s  t h e  p r o t e s t  i n  p a r t  and deny  i t  i n  p a r t .  
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As a threshold matter, the Navy alleges Pioneer's 
protest to GAO is untimely. The Navy asserts that, based on 
a telephone conversation with the contracting officer, 
Pioneer was aware, on or before August 17, 1982, that its 
bid might be rejected as nonresponsive, but did not protest 
until September 17, 1982. On August 17, 1982, Pioneer wrote 
to the Navy, stating that the contracting officer had 
advised Pioneer of a problem with its bid, but it was 
Pioneer's understanding that its bid had not been rejected 
as nonresponsive as of that date, and Pioneer asked that the 
deviation in wrist size be waived as a minor informality. 

Pioneer was advised by letter of September 7, 1982, 
that its bid had been rejected as nonresponsive and filed a 
protest with 2AO on September 17, 1982. We have held that 
for determining the timeliness of a protest, in this case, 
when the basis of protest is known, the relevant date is the 
date a bid is definitely rejected as nonresponsive. C. B. 
Goad Construction --- Co., - B-199142, October 17, 1980, 80-2 
CPD 294. Accordingly, Pioneer's protest of September 17, 
1982, filed within 10 working days of receipt of the Navy's 
letter of September 7, 1982, is timely. 

-_I- 

With regard to the merits, to be responsive, a bid as 
submitted must be an unequivocal offer to perform the exact 
thing called for in the IFB, which upon acceptance will bind 
the contractor to perEorm all its material terms and condi- 
tions. 
B-204814,-f0~814.2,'-~~r~h-25, 19fT,--8T-l CPD 283. 

Redeye Enterprises; Standard Equipment --- Company, 
Pioneer's bid clearly deviated from the specifications and, 
therefore, cannot be considered to be an unequivocal offer 
to deliver exactly what was called for in the IFB. 

We find the deficiency in Pioneer's bid to be material 
and not subject to waiver as a minor informality under DAR 
S 2-405, supra. The solicitation stated that the gloves are 
anticontamination and containment gloves. Accordingly, 
bidders were on notice that the gloves were for the protec- 
tion of workers against radioactive contamination in 
handling radioactive materials. The Navy reports, as 
follows, that the stated narrow wrist dimensions are needed 
to ensure the glove's snug fit, and this relates to a safety 
consideration--the protection of workers against the danger 
of radiological contamination of hand and body: 
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"The 18"  g l o v e s  are worn u n d e r  a pa i r  of 12' 
g l o v e s  w i t h  o r  w i t h o u t  a n t i c o n t a m i n a t i o n  over- 
a l l s .  The 12"  g l o v e s  are f r e q u e n t l y  changed.  
T h e r e f o r e ,  t h e  w r i s t  d i m e n s i o n  o f  t h e  18" 
g l o v e s  must  meet t h e  r e q u i r e d  measurements  to  
p r e c l u d e  t h e  1 8 "  g l o v e  from s l i d i n g  o f f  t h e  arm 
when c h a n g i n g  t h e  o u t e r  g l o v e  and  to f u r t h e r  
r e d u c e  t h e  r i s k  o f  s p r e a d i n g  c o n t a m i n a t i o n .  
These  measurements  are  f u r t h e r  r e q u i r e d  to  
m a i n t a i n  t h e  c l o t h i n g  seal. 

P i o n e e r  e s s e n t i a l l y  r e s p o n d s  to  t h e  Navy ' s  j u s t i f i c a -  
t i o n  by c h a l l e n g i n g  t h e  s p e c i f i c a t i o n ,  c o n t e n d i n g  t h a t  t h e  
w r i s t  d i m e n s i o n s  i n  t h e  s o l i c i t a t i o n  d o  n o t  a c c u r a t e l y  
ref lect  t h e  a g e n c y ' s  need  b e c a u s e  t h e  Navy C l o t h i n g  and 
T e x t i l e  R e s e a r c h  F a c i l i t y  (NCTRF), which is r e s p o n s i b l e  f o r  
s e t t i n g  c l o t h i n g  s t a n d a r d s ,  a l l e g e d l y  h a s  i s s u e d  less  
r e s t r i c t i v e  s t a n d a r d s  f o r  g l o v e s  and b e c a u s e  t h e  Navy h a s  
a c c e p t e d  P i o n e e r ' s  d e v i a t i o n  to  t h e  s p e c i f i c a t i o n s  i n  a 
pr ior  p rocuremen t  o f  t h e s e  g l o v e s .  

W e  have h e l d  t h a t  a u s i n g  a c t i v i t y ' s  t e c h n i c a l  
c o n c l u s i o n s  m u s t  be e n t i t l e d  t o  g r e a t  w e i g h t  a n d ,  t h u s ,  w i l l  
not be o v e r t u r n e d  by o u r  O f f i c e  u n l e s s  shown to  b e  un reason-  
able.  Garney Companies ,  ---- I n c . ,  B-196075.2, F e b r u a r y  3 ,  1981 ,  
81-1 CPD 62. 
B-195561, May 5 ,  1980 ,  80-1 CPD 322. Moreover ,  t h e  pro- 
tester h a s  t h e  bu rden  o f  a f f i r m a t i v e l y  p r o v i n g  i ts  case. 
S e e  R e l i a b l e  Main tenance  Serv ice ,  1nc . - - r eques t  f o r  
r e c o n s i d e r a t i o n ,  B-185103, May 24 ,  1376 ,  76=1 CPD 337. 

- See Wes t inghouse  E lec t r ic  C o r p o r a t i o n ,  

--- YI .---- 
- 

I n  r e s p o n s e  to  P i o n e e r ' s  c o n t e n t i o n  t h a t  t h e  NCTRF h a s  
i s s u e d  less r e s t r i c t i v e  s p e c i f i c a t i o n s ,  t h e  Navy a d v i s e s  
t h a t  t h e  s t a n d a r d s  se t  by t h e  NCTRF are g e n e r a l  s t a n d a r d s  
which a re  n o t  n e c e s s a r i l y  a p p l i c a b l e  f o r  e v e r y  a c t i v i t y .  I n  
t h i s  i n s t a n c e ,  t h e  Navy s ta tes  t h a t  t h e  c o n t r a c t i n g  a c t i v i t y  
m o d i f i e d  t h e  g l o v e  measu remen t s  to  e n s u r e  t h e  g l o v e s  were 
s u i t a b l e  f o r  r a d i o l o g i c a l  work. 

P i o n e e r  a l so  asser ts  t h a t  t h e  Navy h a s  waived t h e  same 
w r i s t  d i m e n s i o n s  i n  t h e  p a s t  and a c c e p t e d  P i o n e e r ' s  noncon- 
f o r m i n g  p r o d u c t .  The Navy c o n c e d e s  t h a t  a p r i o r  c o n t r a c t  
w a s  awarded t o  Sherwood Med ica l  I n d u s t r i e s ,  a p p a r e n t l y  
a n o t h e r  s u b s i d i a r y  o f  Brunswick  C o r p o r a t i o n ,  of which 
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P i o n e e r ' i s  a l so  a s u b s i d i a r y .  The Navy asserts t h e  
c i r c u m s t a n c e s  were d i f f e r e n t  b e c a u s e  t h e  prior p r o c u r e m e n t  
was a n e g o t i a t e d  p r o c u r e m e n t ,  wh ich  p e r m i t t e d  m o r e , f l e x i -  
b i l i t y  and  g e n e r a l l y  d o e s  n o t  i n v o l v e  t h e  c o n c e p t  of 
r e s p o n s i v e n e s s  a n d ,  t h e r e f o r e ,  t h e  Navy c o n s i d e r a t i o n  of t h e  
e x c e p t i o n s  to  t h e  s p e c i f i c a t i o n s  w a s  proper. 

I n  a n y  e v e n t ,  t h e  f a c t  t h a t  t h e  a g e n c y  may have  waived  
t h e  r e q u i r e m e n t  o n  a pr ior  p r o c u r e m e n t  d o e s  n o t  a f f e c t  t h e  
r e j e c t i o n  u n d e r  t h e  c u r r e n t  p r o c u r e m e n t .  The r e s p o n s i v e n e s s  
m u s t  b e  d e t e r m i n e d  f rom t h e  b i d  i t s e l f .  Norris P a i n t  & 
V a r n i s h  -----A- C o . ,  I n c . ,  B-206079, May 5 ,  1 9 8 2 ,  82-1 C P r 4 r  
E n g i n e e r i n g  ---- Des ign  & Development ,  --- B-185332, F e b r u a r y  ll, - 
1 9 7 6 ,  76-1 CPD 92. 

A c c o r d i n g l y ,  P i o n e e r  h a s  n o t  shown t h a t  t h e  Navy ' s  
wrist s i z e  r e q u i r e m e n t  is n o t  mater ia l .  A l s o ,  i n  l i g h t  of 
o u r  c o n c l u s i o n  t h a t  t h e  r e q u i r e m e n t  was mater ia l ,  w e  d i s t i n -  
g u i s h  o t h e r  cases s u c h  as  S u l z e r  Bros., I n c . ,  and  A l l i s -  
C h a l m e r s  C o r P o r a t i o n .  B - 1 8 8 1 4 8 ,  Aucrust 11, 1977 ,  77-2 -- -------- 
CPD 1 1 2 ,  andLChampion I- Road ----- MachineGy I n t e r n a t i o n a l  
C o r p o r a t i o n ,  _1- B-200678, J u l y  1 3 ,  1 9 8 1 ,  81-2 C F D T  c i t e d  by 
P i o n e e r ,  which  p e r m i t t e d  w a i v e r  o f  a n o n m a t e r i a l  d e v i a t i o n  
from t h e  s p e c i f i c a t i o n s .  

P i o n e e r  a l so  c o n t e n d s  t h a t  by n o t  w a i v i n g  t h e  
d e v i a t i o n ,  t h e  Navy paid a s i g n i f i c a n t l y  h i g h e r  price f o r  
t h e  i t e m  t h a n  t h a t  b i d  b y  P i o n e e r .  W e  have  h e l d  t h a t  t h e  
p o s s i b i l i t y  t h a t  t h e  Government  m i g h t  r e a l i z e  m o n e t a r y  
s a v i n g s  i f  a mater ia l  d e f i c i e n c y  is a l l o w e d  t o  b e  c o r r e c t e d  
or wa ived  is o u t w e i g h e d  by  t h e  i m p o r t a n c e  o f  m a i n t a i n i n g  t h e  
i n t e g r i t y  of t h e  compet i t ive b i d d i n g  sys tem.  Union Metal 
M a n u f a c t u r i n g  Company, I--_II------ E l e c t r o l i n e  D i v i s i o n ,  B-269161 , -  
November 2 ,  1982 ,  82-2 C P D  402. 
-- 

F i n a l l y ,  t o  t h e  e x t e n t  P i o n e e r  c o n t e n d s  i n  i ts 
F e b r u a r y  4 ,  1983 ,  l e t t e r  to  GAO t h a t  t h e  s p e c i f i c a t i o n s  were 
r e s t r i c t i v e ,  o v e r s t a t e d  t h e  N a v y ' s  a c t u a l  n e e d s ,  and were 
i n c o n s i s t e n t  w i t h  o t h e r  Navy g l o v e  p r o c u r e m e n t s ,  t h e s e  
a l l e g a t i o n s  c o n c e r n  a l l e g e d  impropr ie t ies  a p p a r e n t  f rom t h e  
face o f  t h e  s o l i c i t a t i o n  which  s h o u l d  have  been  r a i s e d  p r i o r  
to  b i d  o p e n i n g  and are  u n t i m e l y .  4 C.F.R S 2 1 . 2 ( b ) ( l )  
( 1 9 8 2 ) .  

. 
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We d i s m i s s  t h e  protest  i n  p a r t  and deny it i n  part .  

Comptroller Genera l  'f" of t h e  Un i t ed  States 




